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CHAPTER 879
PROBATE — NOTICE, APPEARANCE, APPEAL AND MISCELLANEOUS PROCEDURE

879.01 Petitionsto court. 879.35 Costs in will contests.
879.03 Notice; court order 879.37 Attorney fees in contests.
879.05 Notice; manner of giving. 879.39 Security and judgment for costs.
879.07 Proof of service of notice. 879.41 Fees in court.
879.09 Notice requirement satisfied by waiver of notice. 879.43 Money judgment in favor of estate.
879.11 Notice requirement satisfied by appearance. 879.45 Jury trials, practice.
879.13 Delayed service of notice. 879.47 Papers, preparation and filing.
879.15 Appearances, how made. 879.49 Papers, withdrawal.
879.17 Attorney appearance by 879.51 Court not to delay in setting matter for hearing.
879.19 Attorney, notice to. 879.53 Hearings set for a day certain.
879.21 Appearance for person domiciled in foreign country 879.55 Correction of clerical errors in court records.
879.23 Guardian ad litem. 879.57 Special administrator; personal representative, guardian.
879.25 Attorney for person in military service. 879.59 Compromises.
879.26 Waiver of right to certain documents. 879.61 Discovery proceedings.
879.27 Appeals. 879.63 Action by person interested to secure property for estate.
879.31 Relief from judgment or order 879.67 Out-of-state service on personal representative.
879.33 Costs, if allowed; judgment for 879.69 Court must rule on petition.
Cross-reference: See definitions in ct851 or consular agent of the foreign countiye courimay direct that

the notice be so mailed to the attorney general.

(4) WHEN ORDERDOESNOT SPECIFICALLY DESIGNATE PERSONS
INTERESTED. If the order does not specificalliesignate the per
Sbnsto whom notice is to be given, the order shall be deemed to
r‘lrigllerto the persons set forth in the petition for the hearirughar

e shown by the record as beipgrsons interested and to the
ost—ofice addresses set forth otherwise shown therein. The
rder and record shall be conclusive in all collateral actions and
fﬂ?oceedingas to the names being the names of all peristers
estedand as to the reasonable diligence of the personal representa
tive in determining the post-fife addresses.

879.01 Petitions to court. All applications to courts, except
motionsin matters at issue, shall be made by verifietition. All
petitionsmust show the jurisdiction of the court and the intere,
of the petitioner All petitions, except those for statutory cettifi
catesor for ex parte orders in proceedings already pending, s
also show the names ammbst-ofice addresses of all person
interestedso far asknown to the petitioner or ascertainable b
him or her with reasonable diligence; and shall indicate who
minors or otherwise under disabilitand the names and post
office addresses of their guardians. dédect of form or substance
in any petition may invalidate any proceedings.

History: 1977 c. 449 (5) UNKNOWN PERSONSOR ADDRESSES. Where thepost—ofice
An “action” under s. 808.01 includes special proceedings such as probstat ~ addresf a person interested is not known or reasonaster
terof Estate of Martz, 171 W (2d) 89, 491 NW'(2d) 772 (Ct. App. 1992). tainable,or the names of persons interested are unknown, the

. i notice shall so state and such statement shall be included in the
879.03 No_tlceg court ord_er . (D Hov_v GIVEN. If_notlce of publicationthereof.
any proceeding in court or informal administration is requivgd ~ pistory: 1973 c. 90233 336 1975 c. 198&.65; 1975 c. 4211977 c. 73449
law or deemed necessary by tbeurt or the probate registrar1983a. 189s.329 (26) 1991 a. 2201993 a. 486
under informal administration proceedings and the marafer Cross-referencesSee s. 851.21 which defines “persons interested”.
giving notice is not directed by lathe court or the probate regis _Sees. 856.1 which requires notice o both an interested person and his guardian
trar shall order notice to be given unde89.05 The court or the tayagon . o oo O e estate when giving notice ofhearing on petition foradmin

probateregistrar may order botservice by publication and per

sonalservice on designated persons. 879.05 Notice; manner of giving. (1) GENERALLY. Unless
(2) WHo enTiTLED TO NOTICE. The following persons are the statute requiring notice in a particular proceedingvides
entitledto notice: otherwise, notice required in the administration of an estate or

(a) Each person interested unless represented by a guardiagthérproceeding shall bgiven either by mail under suf2) or by
litem or guardian of the estate or unless represented by anoffisonakerviceunder sub(3). The first notice given by mail in
personunder the doctrine of virtual representatimaler s879.23 any administration or other proceeding must be accompanied by
(5). noticeby publication given under suat). Notice by publication

(b) Any guardian ad litem, guardian of the estate or attornég addition to mailed noti.ce is requiréar subsequent hearings if
or attorney-in—fact, for a person in the military service that repré1e name or the post-fife address of one or more persons
sentsany person interested. entitledto notice has not been ascertained.

(c) The attorney general where a charitable trust, as defined in(2) SERVICEBY MAIL. Service shall be made by first class mail
s.701.01 (2)is involved, and in all cases mentioned iA%2.01  eitherwithin or without the state at least 20 days before the hearing

). or proceeding upon any person whose posie@faddress is
(3) DOMICILIARY OF A FOREIGN COUNTRY. If the petition for known or can with reasonable diligence be ascertained.

administrationshows, or if it appears, that any persaterested (3) PersoNALSERVICE. Personal service shall be made at least
is a domiciliary of a foreign country and the address of the persbhdays before the hearing undeB81.11 exceptas that section

is unknown, the court shall cause the notice of hearing of the p@fiovidesfor service by publication and except that substituted ser
tion or of any subsequent proceeding that may then be pendinyigg under s801.11 (1) (b)may not be made outside this state.
be given the consul, vice consul or consular agédrthe foreign (4) ServicEBY PUBLICATION. Unless astatute provides other
countryby mailing a copy of the notice insaaled envelope, pest wise, every court notice required to be given by publication shall
ageprepaid, addressed to the consul, vice consul or corgdat  be published as a class 3 noticeaimewspaper published in the
athis or her post-6ite address, at least 20 days before the-heabunty,eligible under ch985, as the court by order directs.

ing. If it is shown to the court that there is no consul, vice consukistory: 1973 c. 12Sup. Ct. Order67 W (2d) 585, 783 (1975)977 c. 449
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Underfacts of case, published notice of hearing on proof of will was legal notice (3) Every other person shall appear in person, by attooney
to heirs under 85611 In re Estate oPhillips, 92 W (2d) 354, 284 NW (2d) 908 if in the miIitary service, by an attorney—in—fact.

1979).
( ) History: 1973 c. 2331975 c. 198.65; 1975 c. 4211977 c. 4491991 a. 220

. . Cross—reference: See s879.23for provision authorizing appointment of surviv
879.07 Proof of service of notice. (1) MAIL. Proof of sef ing parent as guardian ad litem.

vice by mail shall be by thefafavit of the personvho mailed the

noticeshowing when and to whom the person mailed it and h@®v9.17 Attorney, appearance by . The attorney who first

it was addressed. appeardor any party or person interested shall be recognized as
(2) PERSONAL SERVICE. Proof of personal service shall bethe attorney throughout thematter or proceeding unless another

madeunder s801.100r by the writteradmission of service by the attorneyis substituted unde&CR 1L.02(3).

personserved if competent and an adult, and the subscription Owrgséoéius}egigr(:sutiﬁuﬁg elngtg'rnzgysL?:gérct;iso srggtriif:; i;é(;i%t be as stringent
the persons name to the admission is presumptive evidence of &@nder 856.31. An executor who asks for substitutiban probate has just been

genuineness. begunbecause the heirs desire it and to avoid confiitt them has shown didient
(3) PuBLICATION. Proof of servicéy publication shall be by cause. Estate of Ainsworth, 52 W (2d) 152, 187 NW (2d) 828, 189 NW (2d) 505.
affidavit under s985.12

History: Sup. Ct. Order87 W (2d) 585, 783 (1979)975 c. 2181993 a. 486 879.19 Attorney, nofice to. Except for a person in the mili

tary service, as provided in 879.09 if a person interested who
879.09 Notice requirement satisfied by waiver of is not a minor or incompetent heetained an attorney to represent

notice. Persons who are not minors or incompetent, on behalf?g"[?uor her and the attorney has mailed a notice of retainer and

- . X : esffor service to the attorney for the persomgresentative
themselvesand appointed guardians ad litem and guardians of Lg'ri‘dfiled a copy with the court, any notice which would be given
estateon _tt)_ehalf (.)f trtlﬁmselv_es a?d tthose whotrr:] they éepresetg he person interested shall instead be givehdattorneyand
mayin writing walve the service of notice upon them and conseills 4 1ormey may waive notice for the person interested under s.
to the hearing ony matter without notice except that guardiang;g ng
adlitem cannot waive the notice of a hearing to prove a will or forgiory. 1991 a. 2201993 a. 486

administration on behalf of those whom they represent. An attor

ney,or attorney-in—fact, foa person in the military service mayg79.21 Appearance for person domiciled in foreign

waive notice on behalf of himself or herself but cannot waiveountry. When notice has been given to the attorney general

noticeon behalf of the person in the military serviceaiVér of unders.879.03 (3)that a persodomiciled in a foreign country

noticeby any person is equivalent to timely service of notice. notrepresented by a consul, vice consul or consular agent, is inter
History: 1991 a. 220 estedin an estate, the attorney genestadll appear for the person

The courts decision not tase the issuing judgehame in the caption of the action gndpe allowed compensation and necessary expenditures in the
in order to prevent prejudice was within the caudiscretion. Estatef Burgess v

Peterson196 W (2d) 55, 537 NW (2d)LE (Ct. App. 1995). samemanner as a guardian ad litem.
History: 1973 c. 901993 a. 486

879.11 Notice requirement satisfied by appearance.

An appearance by@erson who is not a minor or incompetent i

equivalentto timely service of notice upon the pers@m appear

anceby a guardian of the estate is equivalent to timely service

notice upon the guardian and upon the guardiamard. An estatefails to appear on the mirisror incompetens’ behalf or
appearancey a guardian ad litem is equivalgattimely service pp P

. : : . wherethe interesbf the minor or incompetent is adverse to that
of notice upon the guardian ad litem and except at a hemm%; the guardian of the minaror incompeterd’estate. A guardian

provea will or for administration is equivalent to timely servicead lit b N .
| X . em maybe appointed for persons not in being or presently
of notice upon those whom the guardian ad litem represémts. | ¢ cortainable A guardian ad litem shall not be appointed or

appearancey an attorneyor an attorney—in—fact, for a persion appeaiin the same matter for f#frent persons whose interests are
the military service is equivalent to timely service of notice Upoé‘onflicting

the attorney or attorney—-in—fact but does not satisfy a requwement(z) TIME OFAPPOINTMENT. The court may appoint the guardian

fOLiI;t(()):I(.:e to the person in the military service. adlitem at the time of making the order for hearing the mattet
y: 1991 a. 2201993 a. 486 N . X 4

requirenotice of the appointment and of the hearing to be served
upon the guardian ad litem; or thguardian ad litem may be

to any personincluding a minor or incompetent, is infient, appointedon the day of the hearing and before any proceedings

the court may at any time order service of notice together Wiﬁ{Ehad' ) )
documentsrequired under ss858.03 and 862.09 and, where ~ (3) DURATION OF APPOINTMENT. The guardiarad litem shall
required,appoint a guardian ad litem undeB9.23and require Ccontinueto act throgghout the.prc.)cetladmg in relation to the same
the person or thpersors guardian ad litem to show cause why th@stateor matter until proper distribution hasen made to or for
personshould not be bound by the action already takéene pre  the benefit of the person the guardian ad litem represenksss
ceedingsas though the person had been timely served with noti€g'lierdischaged by the court. A guardian ad litem shall be dis
Suchperson may consent in writing to be bound. chargedby the court when it appedtst the minority or incompe
History: Sup. Ct. Order50 W (2d) vii (1971)1993 a. 486 ;encyhas terminated or when it appears that the person the guard
Comment of Judicial Council, 1971:This amendment makes it clear that thesdé@n ad litem represents no longer has an interest in the estate
provisionsapply to minors and incompetenfBhe cross-reference change is correcmatter. If a will creates a trust, a guardian ad litem appointed in
tive. [Re Order dctive July 1, 1971] the administratiorof the estate has no responsibility in regard to
879.15 Appearances, how made. In any proceeding in the :Rg fgﬂggzterétlon of the testamentary trust unless reappointed for
court, appearances shall be made as follows: . (4) WHowmAy serVE. (a) Except as provided in péb) or (c),

(1) A minor or incompetent person shall appear by a guardigfz guardian ad literappointed under this section shall be either
adlitem or by the guardian of his or her estate, who may appegfattorney admitted to practice in this state or a parent or child of
by attorney or by another person under the doctrine of virtual reghe minor or incompetent to be represented by the guardian ad
resentatioras provided in 8879.23 (5) litem. A parent or child of the person to be represented may be

(2) A personal representative shall appear by attorney; andppointedhe guardian ad litem under this section only if the court

79.23 Guardian ad litem. (1) VIRTUAL REPRESENTATION.
guardian ad litem shall be appointed for any person interested
WPO is a minor or incompetent and has no guardian of his or her

estate,or where the guardian of the mif®ror incompeters’

879.13 Delayed service of notice. If for any reason notice
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finds either that the prospective guardian ad litem is an attorney(4) WHO MAY APPEAL ON BEHALF OF MINOR OR INCOMPETENT.
admittedto practice in this state or is otherwise suitably qualifieth all cases the appeal on behalf of any minor or incompetent per
to perform the functions of the guardian ad litem. sonmay be taken angrosecuted by the guardian of the misor

(b) In matters relating to the probate of an estate in whicHPhincompetens estate or by a guardian ad litem.
minor has an interest that is unlikely to exceed $10,000 in value,(5) LIMITATION ON BOND AND COsSTS. On appeals from courts
the guardian aditem shall be a surviving parent, unless the cougissignedo exercise probate jurisdiction to the cafrappeals no
finds that no surviving parent is qualified and willing to serve dsond may be required of, or costs awarded against, any alleged
the guardian ad litem. If no parent of the minor is qualified aridcompetenbr person acting in behalf ah alleged incompetent
willing to serve as guardian ad litem, the guardian ad litem shafian appeal from an adjudication of incompeteacyl no bond
be an attorney as provided in p@). may be required of any personal representative, guardian or

(c) In matters relating to the probate of an estate in which &Hsteeof a testamentary trust.
incompetenthas an interest that isilikely to exceed $1,000 in , Ht0y; Sub. Ct Ordel67 W (2d) 585, 783 (197)977 . 187449 1979 €89
Value:'_[he guardian ad ||t_em shall be asurviving parent, l_,lr]|eSS Sudicial Council Note, 1983:Sub. (3) providing aappeal deadline of 60 days
court finds that no surviving parent is qualified and willing tdrom entry of order or judgment in probate proceedihgs, been repealed for greater
serveas the guardian ad litem. If the court finds that no survivi |fo[|;3rrillit)l/.5,1'-\_nsallppeal must be initiated within the time period specified in s. 808.04
parentis qua“f_'ed and V\_”"'ng to serve, the guard|an ad_“tem sh A memorandum decision in a probate proceeding for construction of a will from
be an adult child of the incompetent, unless the court finds that wich appeal was taken is treated as an order terminating the proceeding and there
adultchild of the incompetent is qualified and willing to seage T 300T8 A0S &k 0s 2 SR o g, Eetate of Boerner
the guardian aditem. If the court finds that neither a parent noxg'\y (2d) 183, 174 NW (2d) 457y_ g

anadult child of the incompetent is qualified and willing to serve

astheguardian ad litem, the court shall appoint an attorney as pgr9.31 Relief from judgment or order. On motion, notice

videdin par (a). to adverse parties and hearing, the court may rekeparty or
(d) The guardian ad litem may be allowed reasonable cotagalrepresentative from a judgment or orders ofdtwrt or the

pensatiorand may be allowed reimbursement for necessary digarty’s stipulation as provided in 806.07

bursementsthe amount of which shall be set by the court and paicHistory: 1983 a. 219

out of the estate.

(5) VIRTUAL REPRESENTATION. The court may dispense with 879-33 Costs, if allowed; judgment for . Costs may be
terminatethe appointment ai guardian ad litem for an interested/lowedin all appealable contested matters in court tgtheait
personwho is aminor, incompetent, not in being or presentlyNd Party to be paid by the losing party or out of the estate as jus
unascertainablef there is a living person, of full legal rights andiC® May require; and if costs are allowed they shall be taxed by

capacitywho is a party to the proceeding and has a substantiét?)‘? register in probate after the notice required ir8d. If costs
identicalinterest in it. are allowed, the court shall render judgment therestating in

History: Sup. Ct. Ordei50 W (2d) vii (1971)1973 c. 2331977 c. 2091979 ¢c. Whosefavor and against whom rendered #melamount, and a list
110s.60 (2) 1993 a. 4861995 a. 2251997 a. 290 of theitems making the amount shall be filed with the papers in

Cross-reference: See s757.48for general provisions on guardian ad litem.  the case. Costs shall not be taxaghinst a guardian ad litem,
Factorsdetermining reasonable number of hours guardian ad litem spent on “é?&eptas provided in $814.14
discussed. Guardian is entitled to compensation for collecting fee to extent tha Hi . d W 2d. i (1971): 7 W (2d) 7831977
estate’soppositionto fee was unreasonable. In Matter of Estaterofalli, 123 W c 4"1?;0“’- Sup. Ct. Ordei50 W (2d) vii (1971); Sup. Ct. Ord&7 W (2d) 7831

2d) 340, 366 NW (2d) 879 (1985).

(2d) ' (2d) ( ) Commentof Judicial Council, 1971:Generally costs shall not be taxed against
. . . aguardian ad litem. [Re Orderfective July 1, 1971]

879.25 Attorney for person in military service. At the

time of filing a petition for administration of an estate, didafit 879.35 Costs in will contests. Costs maye awarded out
shallbe filed setting forth facts showing whether any persor-intejt the estate to an unsuccessftdponent of a will if the unsuc
estedin the matter is actively engaged in the militseyvice of the cessful proponent is named as an executor therein and pro
United States. Whenever it appears by alfielavit or otherwise poundecthe document in good faitand to the unsuccessful con
that any person in the active military service of the United Staf@Stantof a will if the unsuccessful contestant is named as an
is interested in an administration and is not representeainby executorin another document propounded by the unsuccessful

attorney,or by an attorney-in—fact whie duly authorized to act contestantn good faith as the last will of the decedent.
on his or her behalf in the matt¢e judge shall appoint an attor History: 1993 a. 486

neyto represent the person and protect his interest, and no furthgrfinding of undue influence on the part of the unsuccessful proponent disqualifies

proceedingshall be had until such appointment has been magérz%n; ﬁﬁerztiggéggod faith” under the statute. In re Estate of Christen, 72 W (2d)

The attorney who is appointed for the person in the military set (2d) 528.

vice shallbe an attorney admitted to practice in this state and s

be allowed compensation ametcessary expenditures to be fixeg?ulb

by the court and paid out of the estate.
History: 1973 c. 2331991 a. 220

.37 Attorney fees in contests. Reasonable attorney
eesmay be awarded out of the estate to the prevailing party in all
appealableontested matters, to an unsuccessful proponent of a
will if the unsuccessful proponentiamed as an executor therein
andpropounded the document in good faith, and to the unsuccess
H‘gl contestant of a will if thensuccessful contestant is named as
anexecutor in another document propountgdhe unsuccessful
contestantn good faith as the last will of the decedent.

History: 1993 a. 486

Seenote to 879.35, citing In re Estate of Christen, 72 W (2d) 8, 239 NW (2d) 528.

879.26 Waiver of right to certain documents.  Any per

son who is not a minor or incompetent may in writing waive t

person’sright to be given a statemethiat the inventory has been

filed under s858.03and a copy of accounts undeB62.11
History: 1971 c. 21s.126, 1993 a. 486

879.27 Appeals. (1) APPEALIS TO THE COURT OF APPEALS.

Any person aggrieved by any appealable order or judgment of

courtassigned to exercise probate jurisdiction may appeaker give a bond in such sum and with such surety as is approved by

awrit of error therefrom to the court of appeals. thecourt, to the déct that he or she will pay all costs that may be
(2) ErFecTOFCHs.801TO847. In all matters not otherwise pro awardecby the court in the proceeding against him or Beudg

vided for in this chapter relating to appeals from courts assignaféntfor costs shall be against the claimant or contestant and the
to exercise probatarisdiction to the court of appeals, the law andurety.

rulesof practice of chs301to 847 govern. History: 1977 c. 449

79.39 Security and judgment for costs. In all cases
ers.879.33the court may require the claimantaamtestant
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879.41 Fees incourt. Fees in court shall be allowed: 879.51 Court not to delay in setting matter for  hearing.
(1) To appraisers, an amount to be fixed by the court; Whena petition and proposed order for hearing are filed, the court
(2) To jurors, the fees underz56.25 within 10 days thereafter shall set a time for hearing.

(3) To witnesses and interpreters, fhes under 814.67 and

to expert witnesses, the fees undesist.04 (2) 879.53 Hearings set for a day certain.  All matters in court

requiringnoticeof hearing shall be set for hearing on a day certain,

(4) Travel as fixed by the court; andshall be heard on the day set or as soon thereafter as counsel
(5) In cases not provided foa fair compensation shall bemay be heard.
allowedby the court. History: 1977 c. 449
History: Sup. Ct. Orde67 W (2d) 585, 783 (1975)977 c. 18%.135, 1977 c.
4491981 c. 314.2202 879.55 Correction of clerical errors in court records.

) ) Uponverified petition to a court by any person interested or his or
879.43 Money judgment in favor of  estate. hersuccessor in title praying that clerical erroritérecords be
(1) EnrorceMeNT. All money judgments in court in favor of ancorrectedas specified in the petition, the court shall order a-hear
estatemay be enforcethrough the court, after costs have beeimg thereon. The hearing shall be held without notice or spoh
taxedunder s814.10 The pertinent provisions of cB15, relat  noticeas the court requires. thie court requires notice, it shall be

ing to executions, apply given to those personiterested who will be fdcted by the
(2) StAY oF ExeEcuTION. Execution of judgments may bechangein the records. If on hearing the court finds its record
stayedunder chs801to 847. incorrectas a resulof clerical errorit shall make its record cen

(3) EnTRY. Judgments may be entered in the judgment and ligi§m to the truth. The corrected record shall be as valid and bind
docketin the ofice of the clerk of circuit court, upon the filing of iNg as though correctly made and entered at the proper time.
acertified transcript of the judgment. History: 1977 c. 449

(4) LiEn. A judgment entered in the judgment and lien dockgtyg 57 Special administrator; personal representa -
createsa lien upon the real estate of the debtor und#d8.15  tye guardian. If it is found by the court tie necessary to
o bhctory: Sup. Ct. Ordei67 W (2d) 585, 784 (1975)977 c. 4491979 ¢. 891995 gpnginta personal representative or guardiantaede appears to

be no person in the state to petition for the appointment or there
879.45 Jury trials, practice. (1) GENERALLY. Jury trials @appearso be no suitable person to be so appointed, the court shall,

maybe had in court in all cases in which a jury trial may be h&onits own motion oupon the petition of any interested party
of similar issues under 805.01 (1) grantadministration of an estate of a decedent or guardianship of

the estate of a minor or incompetent person to the interested party

fra special administratoandhe or she shall thereupon take-pos

ﬁiassion of the estate and protect and preserve it, and proceed with
eadministration and with the care and management of the estate.

(2) DemanD. In all cases under sull), any person having the
right of appeal from the determination of the court may file wit
the court, within10 days after notice that the matter is to be co

testeda written demand for ajury trial. . The authority of a special administrator in the administration or
(3) Framin issues. Upon filing the demand and receipt, thgy ardianshipmay be revoked at any time upon the appointment
courtmay order an issue to be framed by the parties witfied 5 qualification of a personal representative or guardian, or when

time, and the matter shall be placed upon the calendar for any other cause the court deems it just or expedient. Revoca
(4) Cosrs. In all jury cases costs shall be allowed asadter tion of authority does not invalidate the special administistor

of course to the prevailing party actsperformed prior t@evocation and does not impair the special
(5) SeLEcTION OF JURORS. Jurors shall be selected under chadministrator’srights to receive from the estate bisher legal

756 and trials by jury shall be under @05. chargesand disbursements, to be determined by the court.

(6) CALENDAR. At the request of the court, the clerk shallpre History: 1973 c. 901977 c. 449 . o
. . . . . . Cross—reference: For duty of special administrator as to inheritance taxes, see s.
pare,in the order of their datef issue, a list of cases in which a;53;
trial by jury hasbeen demanded. The list shall constitute a jury
calendar.In case a continuance in aagtion upon the jury calen 879.59 Compromises. (1) BETWEEN CLAIMANTS; PARTIES.

daris asked by any partthe court may grant the continuance antthe court may authorize personal representatives and trustees to

requirepayment of $10 motion fees. adjustby compromise any controversy that may arise between dif
(7) PRETRIAL CONFERENCE. The court may hold a pretrial con ferentclaimants tahe estate or property in their hands to which
ferenceunder s802.10 (5) agreementhe personal representatives or trustees and all other

History: Sup. Ct. Orde67 W (2d) 585, 784 (1975)977 c. 418.929 (8m)1977  partiesin being who claim an interest in the estate and whose inter
C.447s.210,1977 c. 4491979 c. 321981 c. 391Sup. Ct. Orde95-04, 191 W (2d) estsare afected by the proposed compromise shall be parties in
Xxi (1995); Sup. Ct. Order N66-08 207 W (2d) xv (1997). personor by guardian as hereinafter provided.

879.47 Papers, preparation and filing.  The attorneyor (2) BETWEEN TESTATE AND INTESTATE DISTRIBUTEES; PARTIES.

any person desiring to file any paper in court is responsible for th€ court also may authorize the person named as executor in one
preparatiorof the paper Except as provided in 801.16 (4) (d) ©Of more instruments purporting to be the last will and testament
all papers shall be legibly written on substarpaper and shall Of & person deceaseat,the petitioners for administration with the
statethe title of the proceeding in which they are filedi the char  Will or wills annexed, to adjust by compromise any controversy
acterof the paper Either uniform forms or computer—generatedat may arise betweethe persons claiming as devisees or leg
forms, if the forms exactly recreate the origifiaims in wording, ateesunder the will or wills and the persons entitled to or claiming
formatand substance, shall be used. If papers are not so writfig estate of the deceased under the statutes regulating the descent
or if uniform forms or computer—generated forms that exactly re@nddistribution of intestate estates, to which agreement or com
reatethe original forms in wording, format and substance are H’%fmlsethe persons named as executors or the petitioners for

used the court may refuse to receive and file them. The court sifiministrationwith will annexedthose claiming as devisees or
showon all papers the date of their filing. egateesand those claiming the estate as intestate shall be parties,

History: 1977 c. 4491987 a. 2201993 a. 130 providedthat persons named @gecutors in any instrument who
haverenounced or shall renounce such executorship and any per
879.49 Papers, withdrawal. No paper filed in any matter Sonwhose interest in the estateiisafected by the proposed cem
may be withdrawn without leavef the court or the judge, andPromiseshall not be required to be parties to the compromise.
whena papeiis withdrawn a copy thereof, attested by the judge (3) PARTIESSUBJECTTOGUARDIANSHIP. Where a person subject
or register in probate, shall, if required, be left in its place.  to guardianship is aecessary party to a compromise under this
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section the person shall be represented in the proceedings byrgeonsentitiedto or claiming the estate of the deceased” as heirs atHatate of

) ; ; f ; et rojan,53 W (2d) 293, 193 NW (2d) 8.
person Sguardlan or by a SpECIaI guardlan appomted by: ’ A guardian ad litem can execute a compromise agreement of his whaid\ in

who shall in the name a_nd on behalf of the pmwguafdia_n FE€D  awill contest case where there was no general guardian. Estatganf, 53 W (2d)
resentamake all proper instruments necessary to carry ifiéctef 293,193 Nw (2d) 8.

i i Courthad no authority to approve stipulation under (1) without trissteggroval.
any compromise sanctioned by the court. . In Matter of Estate of McCoy18 W (2d) 128, 345 NW (2d) 519 (Ct. App. 1984).
(4) PERSONSUNKNOWN ORNOTIN BEING. If it appears to the sat

isfactionof the court that the interests of persons unknown or tB€9.61 Discovery proceedings. Any personal representa
future contingent interests of persons not in being are or may tixee or any person interested who suspects that any pénson
affectedby the compromise, the court shegtipoint some suitable hasconcealed, stolen, conveyed or disposed of property of the
person to represent those interesthécompromise and to makeestate;or is indebted to the decedent; possesses, controls or has
all proper instruments necessary to carry inteatfany compro  knowledgeof concealed property of the decedent; possesses, con
misesanctioned by the court. If by the terms of any compromig®els or has knowledge of writings which contain evidence of or
madeunder this section money or property is diredtete set tendto disclose the right, title, interest or claim of the decedent to
apartor held for the benefit of or to represent the interegesf any property; or possesses, controls or has knowledge of any will
sonssubject to guardianship or persons unknown or unltben, of the decedent, may file a petition in the court so stating. The
samemay be deposited in any trusbmpany or any state or courtupon such notice as it directs, may order the other person to
nationalbank within this state, authorized to exercise trust-powsppearbefore the court or a court commissioner for disclosure,
ers,or with a special administrat@nd shall remain subject to themay subpoena witnesses and compel the production of evidence
orderof the court. andmay make any order in relation to the matter as is just and
(5) CoURTAPPROVALREQUIRED. An agreement of compromiseProper.
madein writing under this section, fbund by the court to be just History: 1977 c. 449
andreasonabl@ its efects upon the interests in the estate or{ro
erty of personsubject to guardianship, unknown persons, or t
future contingent interests of persons not in being, is valid al
binding upon such interests as well as upon the interests of a
persons of sound mind.

9.63 Action by person interested to secure  property
estate. Whenever there is reasonltelieve that the estate of
ecedent as set forth in the inventory does not include property
ich should be included in the estate, and the persepetsen
L tative hasfailed to secure the property or to bring an action to
_(6) ProcepurE. An application for the approval of & compro cecyrethe propertyany person interested magn behalf of the
miseunder this section shall be made by verified petition, Wh'é&tate,bring an action in the court in which the estate is being
shall set forth the provisions of any instrument or documents BYyministeredo reach the property and make it a part of the estate.
virtue of which any claim is made to the property or estate in COff he action is successful, the person interestedl be reim
troversyand all facts relating to the claims of the various partigg, sedfrom theestate for the reasonable expenses and attorney
to the controversy and the possible contingent intere§tsrebns  faeincurred by the person in the action as approved by the court

notin being and all facts which make it proper or necess@ty ;i not in excess of the value of theperty secured for the estate.
the proposed compromise be approved by the court. The COUHisiory: 1993 a. 486

may entertain an application prior to the execution of the propose@ringing an action under this section is not the exclusive remedy of a party chal

compromiseby all the parties required to execute it and may péfgggigglla& \(Xlrrzizsg)ioenoz{faﬁggg)inventorw Matter of Estate of Ruedigé@3 W (2d)

mit .the ex_ecutlon by the necessary partlelsem:omplet_ed after Deferredmarital property under 861.02 (1) is property subject to administration

the inceptionof the proceedings for approval thereof if the-praor ail purposes including payment of claims under 879.63. In Matter of Estate of
posedcompromise has been approved by the estate represeMtacero,168 W (2d) 313, 483 NW (2d) 310 (Ct. App. 1992).

tives described in subgl) and(2). The court shall inquire into

the circumstances and make such order or decree as jus
requires.

£8.67 Out-of-state service on personal representa -
IVE. If it is necessary to serve upon a personal representative any

History: 1973 c. 991993 a. 486 order,notice orprocess of the court, and service cannot be made
Cross-reference: See s859.31which provides for compromise of creditor iN this state, service may be made und&04.11 (1) for the ser
claimsagainst the estate. vice of summons.

An alleged agreement of compromise will not be enforced where items are disnistory: Sup. Ct. Order67 W (2d) 585, 784 (19751977 c. 449
putedand it is not agreed to in writing. Estate of McKillip, 53 W (2d) 202, 191 NW Istory-sup rae @d) ’ (1978)9
(2d) 856. -

This section cannot be construed to require that all rights unwiéirtee established 879.69 CO_UI’t r.n.USt rule on _petltlon. When the personal
andall claims be adjudicated before a compromise of claims is allowed, for that inté@presentativ@etitions for a ruling or order in regard to any matter

pretationwould not only narrow the area of controversyminate the incentive to  connectedwith the administration of the estatbe court, after

compromiseand destroy the purpose thereof (to avoid the costs and rikkgaf . : f
tion), but ignore explicit statutorprovisions recognizing the right of executors tohearmgorl notice under £79.03shall make a ruling or grant or

compromisecontroversies involving “persons claiming as devisees or legaieds” deny the petition by order
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